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SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This Memorandum has been prepared by the Scottish Executive to assist the Subordinate 
Legislation Committee in its consideration, of the Tobacco and Primary Medical Services 
(Scotland) Bill.  This Memorandum describes provisions in the Bill conferring power to make 
subordinate legislation which were either introduced to the Bill or amended at Stage 2.  The 
Memorandum supplements the Delegated Powers Memorandum on the Bill as introduced.  

2. In deciding whether to adopt negative or affirmative resolution procedure, careful 
consideration has been given to the degree of parliamentary scrutiny that is felt to be required for 
the regulations, balancing the need for the appropriate level of scrutiny with the need to avoid 
using up parliamentary time unnecessarily. 

3. During the Stage 2 proceedings, new powers were introduced and a number of the 
delegated powers were modified. These changes give Parliament a greater role in scrutinising 
some of the subordinate legislation made under the Bill and respond positively to the comments 
made by the Parliamentary Committees which scrutinised the Bill. Outlined below are 
descriptions of the relevant powers which have been added or modified and explanations of and 
as to why the additions, amendments or alterations have been made and are considered 
appropriate. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

Section 1(2)(c) – power to prescribe requirements for a display permitted in a specialist 
tobacconist. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

4. Section 1 of the Bill makes it an offence to display tobacco products or smoking related 
products in a place where tobacco products are offered for sale.  Section 1(2) provides an 
exemption from the offence for specialist tobacconists and subsections 1(2)(a) and (b) make 
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provision as to the requirements for this exemption to apply.  Section 1(2)(c) gives Scottish 
Ministers power to prescribe further requirements.   

Reason for taking power 

5. The Bill bans the display of tobacco products but particular circumstances are exempted 
from this ban.  Section 1(2) of the Bill exempts displays in specialist tobacconists but subject to 
certain requirements.  The general requirements are set out on the face of the Bill with power 
being taken in section 1(2)(c) to prescribe more detailed requirements.  These more detailed 
requirements are to be set out in subordinate legislation due to their detailed nature and also to 
allow them to be changed over time in light of changes in the tobacco retail environment. 

Stage 2 amendment 

6. Section 1(2)(a) was amended at stage 2 to require that the display is in a specialist 
tobacconists.  When the Bill was introduced the provision also allowed displays fixed to the 
outside of specialist tobacconists. 

Effect of stage 2 amendment on subordinate legislation making power 

7. Section 1(2)(c) of the Bill allows the Scottish Ministers to set out more detailed 
requirements for displays in specialist tobacconists.  These additional requirements are subject to 
what is required for the displays on the face of the bill.  The amendment of section 1(2)(a) of the 
Bill to limit allowable displays to those inside specialist tobacconists has a consequential limiting 
effect on what can be provided in regulations under section 1(2)(c) of the Bill.  

Section 17 – power to provide that, in its application to vessels, vehicles and other moveable 
structures, Chapter 2 of the Bill shall be subject to such modifications as Scottish Ministers 
consider necessary or expedient.  

Power conferred on:  Scottish Ministers  
Power exercisable by: regulations made by statutory instrument  
Parliamentary procedure: affirmative resolution of the Scottish Parliament  

Provision 

8. Section 17 enables the Scottish Ministers to make any modifications which may prove to 
be necessary to ensure that the provisions in Part 2 of the Bill relating to the registration of 
tobacco retailers are effectively applied to vessels, vehicles and other moveable structures. 

Reason for taking power  

9. Section 13 makes it an offence for an unregistered person to carry on a business involving 
the sale of tobacco products by retail.  This means in effect that any person selling tobacco 
products whether from fixed premises or vessels, vehicles or other moveable structures will 
require to be on the register of tobacco retailers.  It is considered that the practical operation of 
the requirement to register will require some modification in its application to non fixed 
premises.  It is considered therefore that some further specification of how the law applies to 
such premises will be needed.  The aim is to achieve an effective register with details of all 
premises from which tobacco products are retailed.  Subordinate legislation offers Scottish 
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Ministers the flexibility to respond to such issues without having to have recourse to primary 
legislation.  In addition the nature of any provision is likely to be detailed.  (The power was not 
amended at stage 2.  Only the procedure to which it is subject has changed.) 

Choice of procedure  

10. The Bill already provides for the registration requirements to apply to such moveable 
premises.  Regulations made under this power will not alter that position but simply make any 
necessary modifications necessary to ensure that the provisions apply effectively given the 
particular nature of those premises.  In these circumstances, when the Bill was introduced to the 
Scottish Parliament it was suggested that negative resolution procedure would provide the 
appropriate level of Parliamentary scrutiny for such provisions.  However, during Stage 1, the 
Subordinate Legislation Committee concluded that regulations made under these provisions were 
of sufficient significance to merit affirmative resolution procedure.  An amendment to section 32 
(4) was made to this effect at Stage 2.  

Schedule 1 – Fixed Penalties  

Paragraph 3 of Schedule 1 – power to prescribe the time after which a fixed penalty notice 
may not be given.  

Paragraph 4 (1) and (2) of Schedule 1 – power to prescribe the amount of fixed penalty and 
the discounted amount and to vary the level of the fixed penalty according to the number of 
offences committed in a given period.    

Paragraph 11(1)(a) and (c) – power to prescribe the form of fixed penalty notices and the 
method or methods by which fixed penalties may be paid.  

Paragraph 11(2) – power to modify paragraph 5(1) and (4) of schedule 1 to substitute a 
different deadline for payment.  

Power conferred on:  Scottish Ministers  
Power exercisable by: Regulations made by statutory instrument  
Parliamentary procedure: affirmative resolution of the Scottish Parliament  

Provision  

11. Schedule 1 to the Bill makes further provision about fixed penalty notices which are 
provided for under section 20 of the Bill.  Fixed penalty notices can be issued by enforcement 
officers appointed by local councils in respect of offences under Part 1 of the Bill.  Paragraph 3 
of Schedule 1 gives Scottish Ministers power to prescribe a period of time following the 
commission of the offence to which the penalty relates after which a fixed penalty notice cannot 
be issued.  Paragraph 4(1) of schedule 1 gives Scottish Ministers power to prescribe the amount 
of the penalty and also the discounted amount which is the lesser amount of penalty due if 
payment is made within a certain period of time.  Paragraph 11(1)(a) and (c) give power to 
prescribe the form of the notice and also the way in which it can be paid.  Paragraph 5 of 
schedule 1 sets out the deadlines for paying fixed penalty notices.  It provides that the discounted 
amount must be paid within 14 days or the full amount within 28 days.  Paragraph 11(2) gives 
Scottish Ministers power to substitute different deadlines. 
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12. New paragraph 4(2) of schedule 1 was inserted by amendment at Stage 2.  It allows 
Scottish Ministers to provide for the amount and the discounted amount of the fixed penalty to 
be different depending on whether the offender has been issued with other fixed penalty notices 
or convicted of other offences, as prescribed in the regulations, during a prescribed period.  

Reason for taking powers  

13. The broad parameters for the system of fixed notices to apply to offences under the 
enacted Bill are on the face of the Bill.  However, it is considered appropriate for Scottish 
Ministers to prescribe in subordinate legislation the detail of the scheme.  These are essentially 
administrative matters which may require to be amended from time to time and it would not be 
an effective use of Parliament’s time or the Scottish Government’s resources to deal with such 
matters through primary legislation.  They are best addressed in subordinate legislation. 

14. During the Parliamentary scrutiny of the Bill, concern was raised as to whether the 
provisions were sufficiently stringent in dealing with repeat offenders.  The amendment adding 
in paragraph 4(2) was brought forward to meet those concerns and will allow Scottish Ministers 
in setting the amount and discounted amount of fixed penalties under this legislation to provide 
that the amount will escalate with repeat offences in breach of the legislation. 

Choice of procedure 

15. As the matters being prescribed involve the detail of the fixed penalty system, when the 
Bill was introduced to the Parliament it was considered that negative resolution procedures 
provided the necessary level of scrutiny for orders under paragraph 3, 4, 11 (1)(a) and (c) and 
11(2).  However, during Stage 1, the Subordinate Legislation Committee concluded that 
regulations made under these provisions were of sufficient significance to merit affirmative 
resolution procedure.  An amendment to section 32 (4) was made to this effect at Stage 2.  

Section 31 – Eligibility to be a contractor under general medical services contract. 

New section 17L(1)(ab) of the 1978 Act 

Power conferred on:  the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: draft regulations to be laid and approved by affirmative 

resolution of the Scottish Parliament. 

Provision 

16. A new subsection (1)(ab) has been added to inserted section 17L(1).  That section 
provides that a general medical services contract may be held by a medical practitioner, a 
qualifying partnership, a qualifying limited liability partnership or a qualifying company subject 
to certain conditions.  These are that at least one contract holder is a medical practitioner or other 
health care professional, as may be prescribed, and that all contractors have sufficient 
involvement in patient care.  Subsection (1)(ab) provides that the list of those who are eligible to 
hold a contract may be extended to include such other health care professionals as may be 
prescribed in regulations.  Any regulations made under this provision are subject to affirmative 
procedure. 
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Reason for taking power 

17. This amendment was made in response to concerns expressed by the Health and Sport 
Committee.  The Committee considered that other options should be available if a shortage of 
medical practitioners meant that a general practice vacancy might not be filled.  The power to 
change the list so that other health care professionals could become the sole, or main, contract 
holders will enable nurse led practices.  Under existing provisions a nurse led practice can enter 
into a section 17C agreement with a health board for the provision of primary medical services.  

Choice of procedure 

18. At present, the list of those who may hold a contract requires to be amended by primary 
legislation.  Affirmative procedure ensures that changes will be subject to a high degree of 
parliamentary scrutiny. 

 

 

 

 5  



This document relates to the Tobacco and Primary Medical Services (Scotland) Bill as amended 
at Stage 2 (SP Bill 22A)  

 
 

 
  
  
  

TOBACCO AND PRIMARY MEDICAL SERVICES 
(SCOTLAND) BILL 

 
 

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM 

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

SP Bill 22A-DPM  Session 3 (2010) 


